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INTRODUCTION
Is a plea bargain a type of confession? Confessions have long been powerful engines for expediting criminal cases, if nothing else. Confessions may be very powerful before a juryindeed, a confession may trump all other evidence in the case, for better or sometimes for worse. 3 In many civil law countries, confessions are provided in the vast bulk of criminal cases, and the process strongly encourages defendants to confess. 4 In the United States, however, almost all cases are plea-bargained, while custodial confessions are not routine, although their exact prevalence is unknown. 5 Some scholars have suggested that the U.S. system can be considered just as confession-dominated as civil law systems, if plea bargains are themselves seen as a type of confession, or an admission of guilt, rather than merely an expeditious negotiated settlement that avoids a criminal trial. 6 I argue that whatever their other merits and defects, plea bargains are not confessionsthey do not even typically involve detailed admissions of guilt. The defendant generally admits to acts satisfying the elements of the crimea legally sufficient admission to be surebut often not while under oath and 6. See generally Thaman, supra note 4.
[Vol. 57:1415 typically without support from an extensive factual record. 7 These characteristics have led courts to attach limited preclusive effect to pleas in future cases, exposing why it is worth considering mechanisms to more carefully develop the factual record during the plea process. Doing so could not only help to prevent guilty pleas by innocent defendants, but it could also produce reforms that more narrowly target collateral consequences of convictions.
Despite the reality that little is admittedmuch less confessed in a plea bargain, plea bargaining is often justified as, at its core, a process involving confessions. The U.S. Supreme Courts early decisions on plea bargaining approved a view that a plea bargain involved not just a stationhouse confession, but more than a confession which admits that the accused did various acts. 8 As the Court explained in Boykin v. Alabama, a plea is itself a conviction; nothing remains but to give judgment and determine punishment. Far earlier, in 1927, the Court called a guilty plea more than a mere admission or an extra-judicial confession because it is itself a conviction. 10 The Court has highlighted how a plea is entered before a judge, assuring it is voluntary and informed, with the benefit of counsel. 11 The Court has emphasized that [c] entral to the plea and the foundation for entering judgment against the defendant is the defendants admission in open court that he committed the acts charged in the indictment.
12
A confession in an interrogation room, in contrast, involves extrajudicial admissions of guilt, which could be coerced or false, and, if found involuntary or to have been given in violation of constitutional requirements, may be suppressed from trial. 13 Consequently, some scholars have argued that plea bargains, in contrast to interrogations, produce particularly credible and valuable admissions of guilt. Indeed, the argument is sometimes made that plea bargaining is superior to trial because the fact-finding task assigned to the jury at trial is displaced by the defendants confession.
14 The common assumption is that a defendant will not falsely condemn himself by pleading guilty since he knows that the immediate consequence is a criminal conviction.
15 As one prosecutor has explained: When a defendant agrees in a plea bargain that the state could prove a certain set of facts ... that becomes the truth as much as it can ever be established in the eyes of the law. 16 In its key plea bargaining decisions, the Supreme Court has made the empirical assumption that [d]efendants advised by competent counsel and protected by other procedural safeguards are ... unlikely to be driven to false self-condemnation.
17 Policymakers have similarly treated guilty pleas as tantamount to admissions of guilt by, for example, denying postconviction DNA testing to those who had pleaded guilty, 18 and generally leaving unclear the extent to which those who have pleaded guilty are even eligible for postconviction relief.
19
Further restrictions may be imposed if courts adhere to plea waivers of access to an appeal or postconviction remedies.
20
As I will argue in this Article, those confession-based justifications for plea bargaining are simply not supported. To be sure, plea bargains are justified on many other important grounds, particularly because they are efficient, avoid uncertainties of outcomes at trial, and permit choice, compromise, and flexibility. 21 The most The potential to conserve valuable prosecutorial resources and for defendants to admit their crimes and receive more favorable terms at sentencing means that a plea agreement can benefit both parties.
22
Recent plea bargaining scholarship has also reflected more of the same realism. The many critics of plea bargaining point out how even the innocent may plead guilty to avoid higher penalties at a trial, with the resulting process empowering the prosecutor and largely eliminating judicial oversight. 23 Some of those critics believe that since admissions of guilt are important to plea bargaining, defendants should not be allowed to plead guilty while also asserting innocence. 24 Others go further and argue that those who plead guilty have, in effect, confessed, and as a result, should not be able to obtain DNA testing that might later prove innocence. 25 Plea bargains are not confessions, but part of their power and seeming legitimacy comes from the defendant admitting to guilt in courtor at least appearing to do so.
Challenging the assumption that plea bargaining derives its legitimacy from an admission of guilt is one prominent reason why I view it as particularly important to understand that plea bargains are not more than confessions, but are in fact much less than confessions. To be sure, confessions themselves may be produced under undocumented, unreliable, and coercive conditions, as I have detailed elsewhere. 26 As described in the first Part of this Article, the confession analogy completely breaks down upon a close (1992) examination. 27 A hearing at which a judge approves a plea bargain does not involve a full-blown confession to the facts of the crime. Rather than confess in front of an inquisitor, defendants typically make only quite limited admissions of guilt during plea bargains.
28
Judges may ask a defendant to provide an allocution before pleading guilty, but the admission of guilt need not be under oath or very detailed, and it may just involve an in-court agreement that the defendant committed acts satisfying the legal elements of the crime. 29 As I describe in the first Part, 30 in federal court, and in many state courts, judges need only assure themselves of some factual basis for the crime, and it need not be based on any meaningful review of the evidence. 31 Indeed, the defendant may say little or nothing at all of any substance. Practices range widely, and some courts even tolerate plea bargains en masse with nothing particularly individualized about the process. 32 The governments recitation of the facts can provide the basis for the plea, as can other evidence from police or probation officer reports. The defendant agrees to receive a conviction and sentence, which can bring with it prison time and a range of collateral consequences. Those consequences formally attach to the conviction itself and are not a confession to the underlying facts of the crime because those facts may not have been determined with any specificity. If a plea bargain is a confession or an admission, it is often one stating, I did it, with it being the legal definition of the crime, but not what was actually done or how or why.
The confession model of plea bargaining is important enough that some critics of plea bargaining fiercely object to nolo contendere pleas, in which the defendant makes no admission but simply does not contest the charges, or Alford pleas, in which the defendant asserts innocence but accepts a plea. 33 [Vol. 57:1415 than is often supposed. 34 After all, even a full plea bargain may contain only limited admissions regarding the elements of the crime, and not factual findings that would be determined at an administrative hearing, much less those determined in a criminal trial. As a result, the settlement of a criminal case does not contain many admissions that could be legally relevant in future litigation. As in a civil settlement, which does not resolve any factual issues unless the agreement specifically states otherwise, a criminal settlement that does not purport to make factual findings or resolve legal claims similarly does not resolve issues that are precluded from further litigation.
35
When plea bargains typically contain only formulaic legal admissions to elements of the crime for the limited purpose of resolving the criminal charges in the case, as I describe at the end of the first Part of this Article, they have limited preclusive impact on future cases. 36 The modern trend is to find that issues are not precluded by a guilty plea, except perhaps as to the elements of the charged offensesand there the distinction between pleas and Alford pleas entirely vanishes, because courts hold that an Alford plea is also conclusive as to the elements of the offense. 37 Treating guilty pleas as convictions, but not as admissions or confessions, fits with a model prioritizing practical settlements, not adjudication.
The analogy to confession is not only inapt and misleading, but, as I describe in Part II of this Article, it also obscures important solutions to the growing problem of tailoring collateral consequences of pleas. 38 The problem with the lack of adjudicated facts arises when others later seek to attach a wide range of collateral consequences to that prior criminal conviction. When the conviction without a trial was based on very little information, courts are placed in a difficult position because they have little factual record to rely upon. The conviction is a blunt and yet relatively empty instrument an I did it admission. Courts and administrative agencies have struggled with whether to impose particular collateral consequences on convictions that were plea-bargained, precisely because the facts of the crime were not determined and cannot be determined easily. And precisely because they can rest on bare admissions, criminal judgments following pleas are treated as less final and conclusive than judgments following criminal trials.
In order for fact-finding to have preclusive effect, judges would have to conduct a more trial-like hearing process to produce a more robust record and ensure that the relevant issues were actually litigated. The burden of doing so is a reason why courts have resisted attaching preclusive effects to guilty pleas. More careful development of the factual record could help prevent guilty pleas by innocent defendants, but it would conversely create more opportunities to specifically preclude defendants in future cases. The convictions could have more serious consequences down the road, but perhaps that result could produce useful reforms to plea bargaining and to the collateral consequences that attach to criminal convictions. 39 In order to secure informed and detailed admissions, plea bargains would have to be based on detailed admissions from the defendant, and not just outside information, like that from a presentence report. 40 More robust plea hearings would require more of an investment of judicial resources, and such investments are sometimes made. 41 For example, in the corporate prosecution setting, such detailed admissions are a commonplace aspect of plea agreements, and the useful result is that the criminal judgment has more finalityit rules out subsequent efforts to avoid liability for the criminal conduct detailed in the agreement, but it also permits careful tailoring [Vol. 57:1415 of collateral consequences in areas in which corporate defendants may risk suspension or debarment by regulatory authorities. 42 In the context of street crimes or less serious crimes, bare pleas may make far more sense, but I conclude this Article by arguing that more careful thought on what facts should support convictions that result in collateral consequences may justify developing a factual record that permits a more nuanced determination of which collateral consequences should attach to which factual categories of convicts. Creating defined tiers of plea bargaining in which more information could inform decisions of whether to attach more severe collateral consequences could not only reduce overbroad consequences of convictions but also add accuracy to the plea-bargaining process upon which our criminal justice system now almost entirely depends.
I. PLEA BARGAINS AS CONFESSIONS

A. Plea Bargains Regulated as Confessions
The early Supreme Court rulings on plea bargains, running through the early 1970s, emphasized that plea bargains would be regulated similarly to confessions. Plea bargains were compared to confessions, and there, plea bargains came out favorably in the comparison. After all, a confession might occur after many hours of harsh interrogation by police in an isolated room. In contrast, plea bargaining produces a confession in open court, with counsel at the defendants side, and a judge to oversee the process. The Supreme Court therefore emphasized that in a guilty plea, the defendant admits guilt, but only voluntarily, as in a properly admitted confession. 43 The full quotation from the Courts 1927 decision in Kercheval v. United States reads as follows:
A plea of guilty differs in purpose and effect from a mere admission or an extra-judicial confession; it is itself a conviction. Like a verdict of a jury it is conclusive. More is not required; the court has nothing to do but give judgment and sentence. Out of just consideration for persons accused of crime, courts are careful that a plea of guilty shall not be accepted unless made voluntarily after proper advice and with full understanding of the consequences. 44 In its opinion, the Court emphasized that a plea bargain involves more in the way of process than in an informal interrogation settingand in 1927, before Miranda v. Arizona, there was not the same right to counsel during an interrogation. 45 In contrast to an interrogation, a guilty plea can be entered only on advice of counsel and typically only with the presence of counsel.
46
Nor is plea bargaining regulated like a confession. Unlike in the case of a confession, in which a police interrogation may be inherently coercive, the voluntariness analysis in a plea bargain is different. The Supreme Court does not find inherently coercive the threat of a far more severe punishment at trial. For instance, threatening a suspect with the death penalty during a custodial interrogation is different from threatening such a sentence during plea bargaining. 47 Even after a confession that was unconstitutionally coercive, the Court has said a valid plea may follow. 48 An interrogation is regulated differently from plea bargaining procedures. Police may question a suspect informally, and outside the presence of counsel. 49 Police may use threats, but if doing so overcomes the suspects will, then the resulting confession may be excluded at any trial. 50 However, not all interrogations produce confessions, much less convictions. 51 In contrast, all plea bargains 52 That rationale has helped to support the Courts ruling in United States v. Ruiz not to require prosecutors to provide during plea bargaining impeachment evidence found in discovery. 53 If the defendant has relevant information and is confessing to that guilt in court, then perhaps contrary evidence is, by the same token, less relevant. 54 Moreover, because a guilty plea is an admission of all the elements of a formal criminal charge, the Court has said it cannot be truly voluntary unless the defendant possesses an understanding of the law in relation to the facts.
55 Nevertheless, the plea does not waive Fifth Amendment privilege, as the Supreme Court held in Mitchell v. United States. 56 In Mitchell, the defendant admitted that she had engaged in some of the charged conduct, and the judge ultimately concluded that there was a factual basis for the offense. 57 The Government argued that by making that statement, she had waived Fifth Amendment privilege and the right to remain silent at the sentencing hearing. 58 The Court emphasized that the plea colloquy is a narrow inquiry in which the defendant may say little or may simply make a joint statement along with the prosecution. 59 And the defendant who pleads guilty puts nothing in dispute regarding the essentials of the offense. 60 The Court noted that a guilty plea is more like an offer to stipulate than a decision to take the stand. However, an admission to having engaged in acts that satisfy the formal elements of a criminal charge is not a full confession describing the facts of what was done or why. An admission to having satisfied the elements of the crime also does not reach the question of whether any defenses might defeat criminal liability. As Professor Kevin C. McMunigal has pointed out, the defendant may be pleading guilty to elements that are objective or that involve facts that are necessarily known to the defendant; it would be paradoxical ... to rely on someone charged with failing to recognize or observe the norms of reasonable conduct or belief to perform the task of factually assessing what those norms are.
62
In Missouri v. Frye, the Court emphasized that admissions by defendants may be compromises that benefit all sides: The potential to conserve valuable prosecutorial resources and for defendants to admit their crimes and receive more favorable terms at sentencing means that a plea agreement can benefit both parties. 63 The Court merely noted that defendants admit their crimes, without characterizing such admissions as confessions, and making clear that defendants may be incentivized to do so in order to obtain a more lenient sentence. 64 Apart from the differing procedures regulating confessions and plea bargains, the substance of the two is very different. On the one hand, a confession may be detailed, consisting of statements describing a crime, and may be used in codefendants cases. On the other hand, as developed further in the next Section, the Supreme Court does not demand a full confession to enter a plea bargain, just a highly legalistic admission. [Vol. 57:1415
B. Factual Basis
At a plea hearing, or colloquy, the judge supervises a discussion of the plea with the defendant, defense counsel, and prosecutors. The judge does not participate in plea discussions, at least in federal court. 65 However, the judge must approve the plea, ensuring that it is voluntary, and then inform the defendant of the essential elements of the crime and the constitutional rights waived. 66 The defendant then admits to guilt of acts satisfying those elements of the crime.
In the federal system, [b]efore entering judgment on a guilty plea, the court must determine that there is a factual basis for the plea.
67 As Professor John Douglass highlights, In federal cases, Rule 11 sets no standard for the type of evidence, degree of detail, or standard of proof necessary to establish a factual basis.
68 And as Professor Julie OSullivan explains, Although judges may ask a defendant to allocute, that is, to concede guilt, there is no judicial trial or even a cursory review of evidence.
69 The federal rule does not specify that any particular type of inquiry be made as to that factual basis. 70 As the Supreme Court has noted, one way to find out whether there is a factual basis for the plea is to ask the defendant to speak about the crime. 71 The Court has also stated that it does not question the authority of a district court to make whatever inquiry it deems necessary in its sound discretion to assure itself the defendant is not being pressured to offer a plea for which there 65. See FED. R. CRIM. P. 11(c)(1) (An attorney for the government and the defendants attorney, or the defendant when proceeding pro se, may discuss and reach a plea agreement. The court must not participate in these discussions. is no factual basis.
72 But even if the judge engages in such questioning, the defendant need not be under oath, 73 and state courts need not follow that rule. 74 Judges should assure that there is sufficient evidence upon which the defendant could be convicted if he or she elected to stand trial.
75
Under Federal Rule of Criminal Procedure 11(b)(3), the judge must determine the accuracy of the plea. As the Supreme Court has described, [t]he judge must determine that the conduct which the defendant admits constitutes the offense charged in the indictment or information or an offense included therein to which the defendant has pleaded guilty. 76 The purpose of determining accuracy in these proceedings is to ensure that the court make clear exactly what a defendant admits to, and whether those admissions are factually sufficient to constitute the alleged crime.
77
But the factual basis need not come from the defendants admissions. It cannot come from statements made during the process of negotiating the plea (more akin to an interrogation, if one is pushing the confession analogy, perhaps too far), at least when settlement negotiations are not normally admissible evidence. 78 The factual basis can instead come entirely from the governments recitation of the facts. 79 A presentence report from the probation office may be a particularly important source of factual support in federal cases. 80 In state courts, which need not, and sometimes do not, impose the same factual basis requirement as in federal court, 81 the evidentiary support similarly can come from a variety of sources, including police and probation reports. As the Arizona Supreme Court put it: The evidence of guilt may be derived from any part of the record including presentence reports, preliminary hearing transcripts, or admissions of the defendant.
82 One survey in Indiana found loose compliance with the factual basis requirement, due in part to a lack of procedural requirements under state law. 83 Federal courts of appeals are split on whether a plea really does preclude appeal as to the factual basis. 84 Regardless, any error in producing a sufficient factual basis for the plea can be considered harmless, perhaps because examination of other evidence, such as a presentence report, would provide a sufficient basis. 85 misleading facts to the attention of the court, and because the parties understand this, overtly inaccurate factual stipulations now seem less common. There is a sense among some probation officers that the parties have simply gotten better at hiding the facts, but this impression is intrinsically difficult to verify. In any event, fact bargaining does not appear nearly so prevalent as it seemed in our pre-Mistretta research. Indeed, perhaps judges should more carefully ensure that factual admissions are detailed or that there is a strong factual basis for a guilty plea to avoid the case from being derailed on appeal or postconviction. Despite innocence, a defendant might plead guilty for a wide range of reasons, including misunderstanding what is required by the elements of the offenses, misunderstanding what intent is required, or being persuaded by incentives such as the possible penalty at trial. 88 I have previously examined a set of cases in which convicts later exonerated by DNA testing had pleaded guilty, as innocent people may have rationally declined to risk a trial.
89
Judges have treated as nonwaivable other terms in plea agreements, such as ineffective assistance claims (as Professor Nancy King has explored 90 ), or conflicts of interest by counsel (with some courts, like the Second Circuit, adopting detailed procedures to ensure a valid waiver 91 ). At the same time, plea bargains involve waivers of a host of criminal procedure rights. 92 Why the same attention is not necessarily paid to procedures surrounding the development of the factual basis of the plea, much less analysis of the substance or the weight of that evidence, suggests a reluctance to do broader fact-finding absent a trial. Further costs and benefits of expanding the inquiry into the factual basismaking a plea bargain more of a confessionare discussed later in this Article. [Vol. 57:1415
C. Nolo and Alford Pleas
A nolo contendere plea provides an admission just for purposes of the case, or a consent by the defendant that he may be punished as if he were guilty and [as] a prayer for leniency.
93 As the Supreme Court has put it, [l]ike the implied confession, this plea does not create an estoppel, but, like the plea of guilty, it is an admission of guilt for the purposes of the case.
94 As a result, such a plea cannot be used in a subsequent civil or criminal case. A nolo plea contains no requirement that there be an adequate factual basis for the plea.
95
In contrast, an Alford plea permits the defendant to do more than not contest the charges, but rather he may outright assert innocence.
96 Alford pleas are rare; many states do not permit them, and federal prosecutors do not use them. 97 What makes Alford pleas interesting, though, is how they illustrate how a confession or admission need not play any role in a plea-bargained conviction. For an Alford plea there is no confession and no admission, only a factual basis. As the Supreme Court explained in North Carolina v. Alford: An individual accused of crime may voluntarily, knowingly, and understandingly consent to the imposition of a prison sentence even if he is unwilling or unable to admit his participation in the acts constituting the crime.
98
Indeed, the Court suggested such a plea was appropriate even in that case in which there was overwhelming evidence of guilt. a judge must arguably do more to assure factual basis for a plea in which the defendant asserts that there is no factual basis for a plea. As a result, some courts attach the same finality to an Alford plea as to any other guilty plea.
D. No Preclusion Without Confession
What is necessarily decided by a guilty plea? The res judicata, or claim preclusive effect, of a conviction is clearthe Double Jeopardy Clause bars retrial of the same crime, whether an acquittal or a conviction results from a criminal proceeding. 100 However, apart from claim preclusion, the collateral estoppel, or issue preclusion, remains far less clear. The great proponent of attaching issue preclusion to guilty pleas was Professor Alan Vestal, who argued repeatedly in his writing and before the American Law Institute as the Second Restatement of Judgments was being drafted that: If the defendant in entering a plea of guilty really admits the truthfulness of the charge, then should not the admission be binding when it becomes a judgment?
101
There are four traditional requirements for collateral estoppel or issue preclusion:
(1) [T]he issues in both proceedings must be identical, (2) the issue in the prior proceeding must have been actually litigated and actually decided, (3) there must have been a full and fair opportunity for litigation in the prior proceeding, and (4) the issue previously litigated must have been necessary to support a valid and final judgment on the merits. 102 A guilty plea raises particular problems regarding the second requirement, whether any given issue was actually litigated, because a plea involves a settlement of an action instead of litigation. 103 Guilty pleas are further problematic with respect to the [Vol. 57:1415 fourth requirement, whether any particular determination was necessary to the judgment. 104 A settlement, such as in a civil case, does not typically resolve or decide any issues, unless the agreement makes clear that the parties intend such an effect. 105 For those reasons, Professor David Shapiro urged the Advisory Committee on Rules of Criminal Procedure to reject issue preclusion for guilty pleas when an issue had never been subjected to an adversary contest leading to a judicial determination.
106
As described, the charging instrument (such as the indictment) may include detailed descriptions of the facts, but the defendant may not admit to any or all of that conduct, or the same charges, when pleading guilty. Courts must instead begin with what was said during the plea colloquy. However, not much may have been said. As Professor Shapiro put it: [T]he requirement of a factual basis, even when enforced rigorously, differs in important ways from an adjudication of guilt after trial. The evidence in support of the charge may be summarized by a person who would not be competent to testifythe prosecutor or arresting officer, for example.
107 As discussed above, no issues may have been necessarily decided beyond the agreement that the elements of the crime were met.
The A defendant who pleads guilty may be held to be estopped in subsequent civil litigation from contesting facts representing the elements of the offense. However, under the terms of this Restatement such an estoppel is not a matter of issue preclusion, because the issue has not actually been litigated, but is a matter of the law of evidence beyond the scope of this Restatement.
108
Thus, the fact that courts may treat the elements of the offense as having been admitted to is not a matter of issue preclusion at all. Today, as traditionally, courts mostly interpret plea agreements narrowly when considering their preclusive effect. Scholars that have advocated for broader collateral estoppel have done so only as to the elements of the offense, or factual status that was found as part of the offense, in line with the suggestion in the Restatement.
109
As to those elements of the offense, as the Second Circuit Court of Appeals has put it, the plea is as conclusive as a jury verdict.
110
However, equating a plea with a jury verdict goes too far. Courts have assumed that a prosecutor cannot assert issue preclusion on an element of a criminal offense in a subsequent prosecution.
111
Even as to the elements of the offense, at best, the defendant may have admitted to committing acts that satisfy the elements, but there was no legal judgment to that effect. A defendant typically will not be asked whether any defenses might have negated a finding of guilt; defenses are waived when a defendant pleads guilty, and so were not actually litigated and therefore are not precluded in subsequent litigation.
112 As a result, as one federal district court has noted: While the guilty plea may be considered as evidence against the defendant in later proceedings, [ [Vol. 57:1415 the opportunity to contest facts concerning the elements of the offense or possible defenses.
113 As another court has described, [i]n determining what facts and issues are precluded in a civil action that is based on an underlying criminal conviction, a court may look to the judgments of conviction, plea agreements, and facts presented by the government during a Rule 11 hearing.
114
The Supreme Court made clear in its ruling in Haring v. Prosise that other collateral legal issues, apart from the elements of the offense, are not typically decided prior to a guilty plea, and may not be precluded in subsequent litigation. 115 This issue often arises when a person convicted of resisting arrest, or some other crime following an interaction with law enforcement, sues for civil rights violations, such as excessive force.
116
However, as the Restatement suggests, apart from issue preclusion, perhaps the law of evidence might permit subsequent use of a criminal conviction.
117 Thus, as the Supreme Court has determined, statements or admissions made during the preceding plea colloquy are later admissible against the defendant, as is the plea itself.
118 Guilty pleas may not be confessions, but they may contain admissions. Prior convictions can be admitted as evidence in subsequent civil or criminal proceedings. At trial, just the fact of the conviction itself, and not the underlying conduct, may be admissible. 119 And further, there may be a concern with prejudice due to the admission of a prior conviction. 120 (22) (Evidence of a final judgment, entered after a trial or upon a plea of guilty (but not upon a plea of nolo contendere), adjudging a person guilty of a crime punishable by death or imprisonment in excess of one year, to prove any fact essential to sustain the judgment, but not including, when offered by the Government in a criminal prosecution for purposes other than impeachment, judgments against persons other than the accused.).
120. The argument is that under Rule 609, untried prior convictions should not necessarily admitted as part of a plea bargain may be admissible hearsay evidence, if the facts were essential to the judgment in the criminal case. 121 As a result, the more detailed the admissions are in a plea hearing, the likelier it is that such admissions could be used in, say, subsequent civil proceedings.
Further, some courts depart from the Restatement, either because state law does so or out of a desire to avoid the unseemly inconsistency between the statements made by a person in contradiction of the guilty plea. Courts simply do not like the idea of a person taking back a confession. As one leading treatise puts it, [g]uilty pleas have been used to support issue preclusion, often in circumstances that drip with the desire to prevent flat-out inconsistency.
122 There is no inconsistency, however, if the plea is not considered to have ever been a confession at all.
II. COLLATERAL CONSEQUENCES OF ADMISSIONS
The assumption about admissions is that persons do not make statements which are damaging to themselves unless satisfied for good reason that they are true.
123 That assumption may not hold true for plea bargains. Indeed, following the Supreme Courts decision in Padilla v. Kentucky, in which the Court questioned the line between direct and collateral consequences of a conviction, 124 a defense lawyer would have to advise a client carefully before permitting the client to make admissions or other statements that could bring with them either additional direct or collateral consequences following the conviction. Attaching greater significance to admissions during the plea process would therefore complicate plea hearings. And yet a wide range of consequences attach to a guilty plea, placing burdens on the plea process that it cannot easily bear, at least not in the vast majority of cases in which expedited process is desired. A tiered plea processdemanding greater accuracy for [Vol. 57:1415 more serious crimes and sentencemay be desirable, and implementing such a system reflects some of the practices in which prosecutors demand detailed admissions when they believe it is important to achieve a clear public acceptance of responsibility.
A. Sentencing
The lack of facts supporting a guilty plea becomes important almost immediately after it is entered if the plea bargain does not include a sentence as part of the bargain (and in federal court, the judge must conduct the sentencing). Courts have struggled with whether facts can be the basis for an enhanced sentence when the defendant did not admit to them (like with Alford pleas).
125 When a plea bargain is not a confession, the sentence cannot as easily reflect admitted conduct by the defendant. Instead, sentencing must be conducted based on other evidence in the record, such as the police reports and the presentence report. At sentencing, the defendant also has a great incentive to speak about the crime and provide the court with mitigating information. Because sentencing may be more fact-intensive, perhaps it makes sense to conduct a more factually intensive plea hearing at the outset, rather than postpone the more robust hearing for sentencing.
Prior convictions may also be used at sentencing; the U.S. Sentencing Guidelines 126 centrally depend on prior criminal history to calculate sentences. 127 Further, whether the defendant made admissions is also highly relevant at sentencing; the Guidelines demand additional clarity in that context but provide that a downward departure may be warranted [i] on acceptance of responsibility in order to obtain parole, our system also demands detailed and well-supported confessions even further down the line. 129 One reason courts have shied away from preclusion following guilty pleas, apart from the basic due process concerns, is that [t]he prospect of being collaterally estopped at some future date may discourage criminal defendants from settling criminal charges by pleading guilty. 130 Obviously, Rule 11 safeguards are not tantamount to the full panoply of protections afforded by a jury trial.
131
The Tenth Circuit has noted, [w]hile we do not question the adequacy of the factual basis requirement in the context of accepting a guilty plea, it is a lower standard than the beyond a reasonable doubt standard required to satisfy the due process requirements of a criminal trial.
132
B. Rethinking Collateral Consequences of Pleas
The bare factual support of most guilty pleas means that collateral consequences may not always be so easily imposed, should those collateral consequences require some careful assessment of what the criminal actually did. The Supreme Court has departed from typical rules of deference and finality and adopted a modified categorical approach in the deportation context. The Courts approach permits civil immigration authorities to look to the facts and circumstances underlying an offenders conviction in order to decide if, despite the ineligible crime of conviction, the person might nevertheless be deportable. 133 The Court has explained that if a guilty plea is at issue, it can be resolved by examining the plea agreement, plea colloquy, or some comparable judicial record of the factual basis for the plea.
134 Why can this be done? After all, a deportation proceeding is a civil proceeding in which the Government [Vol. 57:1415
does not have to prove its claim beyond a reasonable doubt. 135 In contrast, courts have been very clear that the guilty plea itself does not resolve through issue preclusion the question of, for example, the persons status as a noncitizen.
136
Those cases raise the broader question of whether collateral consequences should always attach to felony convictions when so much may be negotiated, so little attention may be paid to the factual basis, and the judgment may not be a good proxy for the seriousness of the actual conduct. Still greater concerns arise as to misdemeanor convictions, for which the process provided may be quite negligible. The collateral consequences may be (and should be) an important part of the calculus when deciding whether to plead guilty. Demanding more detailed admissions might still permit more finely-tuned collateral consequences and fewer collateral consequences that apply in a blanket fashion to all felony convictions, or broad categories of felony convictions.
These changes might encourage a rethinking of convictions themselves as a status. When civil agencies like immigration authorities seek to look for facts behind the conviction, or executives seek to impose mercy based on facts outside the record, they are potentially treating the status of convict as quite over-and underinclusive. Failing to look behind the status and bluntly imposing strict collateral consequences on broad categories of prior convictions can impose still greater unjustified costs.
To be sure, civil enforcement agencies such as immigration authorities can sometimes use discretion to decide whether to attach a collateral consequence for nonmandatory consequences. Immigration agencies may use discretion to decide whether to seek deportation of individuals who have committed deportation-eligible but not deportation-mandatory offenses, and they may seek to consider a range of factors aside from the nature of the prior convictions. Developing more facts as part of the record at the guilt phase may further aid in such considerations earlier on in the process, just as developing a more detailed presentence report may aid in sentencing. More finely grained and individualized collateral consequences could make our system of punishment fairer, but such an effort might be hard to administer absent more information generated during plea bargaining.
Nor are fact-intensive plea bargains impossible to secure. For example, they are routinely secured in federal corporate prosecutions, in which detailed statements of facts are often appended to both plea agreements and deferred nonprosecution agreements with corporations. 137 Federal prosecutors, well aware that corporations may face civil suits relying on the conduct in question, nevertheless demand that corporations face the potentially preclusive effects of those admissions (although their preclusive effect may be in doubt, given the nonlitigation of the statements, and for reasons described here). 138 Since corporations cannot serve jail time, civil liability may add to the deterrent effect of the punishment imposed. Prosecutors therefore hold corporations to those statements in the sense that they forbid companies from publicly disavowing any of the admissions in those statements of facts, lest the company breach the agreement and face more severe consequences. 139 The goal seems to be to create a detailed public record of the wrongdoing at a corporation that might otherwise not come to light absent a criminal trial. Large-scale corporate cases may be well worth that investment, and producing the factual record in writing, in a public document, and largely outside the plea hearing process (although corporate plea agreements are also commonly quite detailed 140 ) does not impose substantial costs.
Similar methods could be used in other serious criminal cases. Given the costs of overincarceration, conducting more fact-finding [Vol. 57:1415 during plea bargaining, particularly in more serious cases, could be well worth the investment. Doing so would not turn plea bargaining into an inquisitorial process, and would not necessarily demand more of a detailed confession, but it could mean that judges would more carefully ensure a factual basis for a plea. Pushing that process from the presentence report backward to the plea itself could improve accuracy in the most serious cases.
CONCLUSION
Professor John Langbein famously compared plea bargaining to torture, and argued that proof beyond a reasonable doubt cannot exist in a summary plea-bargaining process. 141 That being the case, could a less summary process better develop a factual basis for a conviction? There would be costs; the Supreme Court has long emphasized, as it did in Santobello v. New York, that [i]f every criminal charge were subjected to a full-scale trial, the States and the Federal Government would need to multiply by many times the number of judges and court facilities.
142 Moreover, the relevant actors goal may not be accurate individual case adjudication, as Professor Issa Kohler-Hausmann has developed in the context of misdemeanor dockets, but rather other supervisory goals. 143 If the plea process were enhanced, it might then place even more weight than is deserved on the notion that a confession can occur in the courtroom. Perhaps placing less weight on the notion that a plea bargain should involve a confession or admission should mean instead that we should not be so worried about defense assertions of innocence accompanying guilty pleas, as Professor Josh Bowers has argued.
144 Such a shift may be all the more appropriate if all guilty pleas are, in a way, like nolo contendere and Alford pleas.
Prosecutors can produce detailed statements of facts and admissions, as is routine in some corporate prosecutions.
145 Doing so may add more legitimacy to the process, adding genuine factual support to the horse trading that dominates the plea bargaining practice. 146 To be sure, the taking of a guilty plea is not the same as an adjudication on the merits after full trial.
147 Nevertheless, far more rigorous standards for assuring a sound factual basis for a guilty plea would not necessarily impose undue costs, to the extent that the same information may be important at sentencing and upon probation.
A guilty plea is final because it is legal, not because it is a confession, or even necessarily a particularly accurate or complete admission. Without establishing some kind of an inquisitorial process, a plea could nevertheless involve far more detailed procedures for eliciting and supporting a defendants admissions. Short of a confession, the factual basis requirement could be elevated, perhaps under the Due Process Clause or as a matter of sound policy, to a requirement of form but also of real substance. Doing so would raise the cost of plea bargaining but permit more careful calibration of punishment and collateral consequences.
The notion that those who plead guilty should be cut off from appellate or postconviction claims, including claims of innocence, is deeply troubling, particularly to the extent that it relies on some ASSN 1971) (If the accused discloses to the lawyer facts which negate guilt and the lawyers investigation does not reveal a conflict with the facts disclosed but the accused persists in entering a plea of guilty, the lawyer may not properly participate in presenting a guilty plea, without disclosure to the court. notion of a confession as a rationale. And collateral consequences should not typically attach to entire categories of convicts, uninformed by the factual circumstances or factual support. Whether refinements and enhancements to the plea-bargaining process are introduced more broadly, one myth can be dispelled once and for all: a guilty plea is not and should not be regarded as a type of confession.
